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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA








         CCT
Case no: 161/16








CCT    Case no: 103/2010
In the matter between:

TERRY CRAWFORD-BROWNE




          Applicant

                      and

THE PRESIDENT OF SOUTH AFRICA


         First Respondent

THE MINISTER OF JUSTICE AND                                 Second Respondent

          CONSTITUTIONAL AFFAIRS

ARMS PROCUREMENT COMMISSION
                 Third Respondent


c/o the Second Respondent

THE MINISTER OF FINANCE


                Fourth Respondent

THE MINISTER OF DEFENCE



        Fifth Respondent

THE MINISTER OF TRADE AND INDUSTRY                 Sixth Respondent

THE MINISTER OF PUBLIC ENTERPRISES

   Seventh Respondent
NOTICE OF MOTION

BE PLEASED TO TAKE NOTICE that the Applicant intends applying on a date directed by the Chief Justice for an order in the following terms:

a) Directing that the Applicant in the public interest be granted direct access to the Constitutional Court in terms of rule 18 (1) and section 167 (6) a) of the Constitution in the interests of justice and urgency in that massive fraud has been perpetrated against the people of South Africa by the “arms deal.” This fraud has been perpetrated by foreign arms companies in collusion of the British, German and Swedish governments, albeit also with complicity of our government which, in violation of constitutional obligations, then embarked on extreme cover-up operations.  The premise of the 1996 Defence White Paper was that there was no conceivable foreign military threat to South Africa, and that poverty alleviation was the country’s post-apartheid priority.   The new government had inherited a severely constrained economy and, consequently, there was no substantial funding available for armaments.  Accordingly, to bypass the unavailability of funding, a conspiracy was developed in late 1997 by the then Minister of Defence in conjunction with foreign arms companies and governments to deceive Parliament and the South African people that R30 billion spent on armaments would generate R110 billion in offsets to stimulate economic development and create 65 000 jobs. Corruption by way of offsets became a mandatory requirement for all government foreign procurements over US$10 million in terms of the National Industrial Participation Programme instituted in November 1997.  The Minister professed to have a “visionary approach” which would make South Africa a major player in the international arms market and which would resuscitate the defence industry.  The concluding remarks of the founding affidavit place these issues into context given the disclosures of the Chilcot Report released in England on 6 July 2016 regarding the role of British Prime Minister Tony Blair and the “war on Iraq” launched in 2003.  Mr Blair and the British government exerted massive pressures on our government on behalf of BAE and Saab.  He also seconded British officials to the Department of Trade and Industry, ostensibly to ensure the success of the offset programme but, in reality, to block investigations by Parliamentarians and the Auditor General. 
The then Secretary for Defence resigned in mid 1998 in refusal to take accounting responsibility for what he deemed to be unfunded and unnecessary expenditure which, in addition, violated “tried and trusted” procurement systems.  In keeping with the international notoriety of offsets as fraudulent, the offsets “benefits” predictably failed to materialise.  Only 2.2% to 2.8% of the “national industrial participation” (NIP) obligations materialised.  The resultant fraud associated with the arms deal unleashed a culture of corruption which has impacted severely on impoverished communities. A stagnant economy since 2000 consequent from the negative economic impacts of the arms deal has resulted in dramatic increases in unemployment.  In turn, low economic growth and the diversion of public financial resources to economically non-productive armaments have compounded the government’s failure to meet social delivery expectations that are set out in the Bill of Rights.  The applicant further submits in terms of rule 18 (2) and section 167 (4) (e) of the Constitution that the Constitutional Court also has exclusive jurisdiction in these matters since the Arms Procurement Commission, being a creation of the President, purposefully and deliberately deviated from its terms of reference as part of the continuing cover-up of the arms deal scandal. 
b) Setting aside the report of the Arms Procurement Commission (Third Respondent), which was appointed by the First Respondent pursuant to an announcement by him on 15 September 2011, and in response to case CCT103/10 brought by the Applicant in October 2010,

c) Declaring the Strategic Defence Procurement Package in terms of which the government of the Republic of South Africa procured fifty-two aircraft from BAE, three submarines from the German Submarine Consortium and four frigates from the German Frigate Consortium to be invalid by reason of:

1. Failure to comply with section 217 (1) of the Constitution,
2. Failure to comply with 195 (1)(b) of the Constitution,

3. Failure to comply with paragraph 16 of the Exchequer Act and/or section 216 (1)(a) of the Constitution,
4. Due to the irrationality of the procurements on the basis that no legitimate purpose of government was served by the procurements and resultant financial liabilities and risks. 

d) Directing the government of the Republic of South Africa to cancel all of the said procurements on the grounds that they are tainted by fraud, bribery and corruption,
e) Directing the government of the Republic of South Africa to tender the return of the armaments acquired against refund of the amounts paid on account of their acquisition, plus mora interest,

f) An order declaring the foreign loan agreements concluded in connection with the procurement agreements invalid for want of compliance with the relevant legislation and constitutional obligations,

g) An order directing the government to take steps to recover the payments of said agreements, plus mora interest from the banks, export credit agencies and arms companies,

h) Alternatively, and only in the event of the relief claimed in prayers b) to g) above being declined, an order directing the President to appoint an independent commission of inquiry to complete the work left undone by the Arms Procurement Commission on the same terms of reference as were given to the Arms Procurement Commission, plus a mandate to investigate misfeasance and malfeasance in the sub-contracts that relate to the said procurements, 
i) Directing the government of the Republic of South Africa to institute damage proceedings against the suppliers of the said armaments either at common law or in terms of the pre-estimated damage agreements in the procurement agreements, whichever is the greater,

j) Alternatively to the aforegoing, directing the government to take steps in terms of the exceptio non adimpleti contractus and/or the quantum meruit principles in respect of such procurements as remain incomplete due to non-performance of the National Industrial Participations (NIPs) and Defence Industrial Participations (DIPs) clauses in the said procurement agreements,

k) An order setting aside all adverse costs awards made against the Applicant or ECAAR-SA in the antecedent litigation that commenced in the Cape High Court in cases 9987/2001 and 5129/2002, and culminated in this honourable court in the unsuccessful appeals in the Supreme Court of Appeal and this court,

l) An order awarding the Applicant such just and equitable relief as the court deems meet in all the circumstances described in the founding affidavit of the Applicant attached hereto,

m) An order awarding the Applicant his costs of suit in this application on the scale as between attorney and own client, such costs to include the qualifying expenses of any expert witnesses whose affidavits are filed of record and the costs of two counsel, where two counsel have been used,

n) An order granting the Applicant such further or alternative relief as this honourable court deems meet.
TAKE NOTICE THAT the Applicant’s written submission to the Arms Procurement Commission in June 2012 was predicated upon the argument that the arms deal acquisitions failed the requirements of section 217 (1) of the Constitution.  When by December 2012 the Commission had not responded, the Applicant drew attention to section 237 that requires that “all constitutional obligations must be performed diligently and without delay.” These arguments were repeated during verbal testimony in October 2014 but the Commission has still not responded. Nor has the Commission addressed Section 2 and the provision that conduct inconsistent with the Constitution is invalid. 
TAKE NOTICE FURTHER that the founding affidavit of the Applicant will be used in support of this application.  Appendices to the affidavit are marked TCB1, TCB2, TCB3 and TCB4.  
These documents reveal how BAE, Barclays Bank and the British government usurped the oversight roles of both Parliament and the Auditor General thus negating the checks-and-balances enshrined in the Constitution, and thereby conspired to commit fraud against the people of South Africa.  
The Registrar of this honourable Constitutional Court,

Braamfontein, Johannesburg, and

The Respondents c/o the State Attorney’s Office, Johannesburg
